Proposed 2011 State Legislative Priorities 

    DRAFT V

Morgantown City Council – December 7, 2010

Overview of Proposed Priorities

1. Amending the State Code and State Fire Code pertaining to the ability of municipalities to enforce standards which may exceed or differ from existing codes. (Requested by City of Morgantown City Administration).

2. Authorize municipalities to control issuance and oversight of solid waste collection contracts without venders having the option of using PSC managed common carrier authorizations. (Introduced in 2010). 

3. Authorize the PSC to have the option of transferring responsibility for policing certified taxi cab companies compliance with PSC standards to municipalities with code enforcement departments.   

4. Set standards for in-stream level of TDS at 500 ppm (DEP Agency Approved Rule, Submitted 7/30/10 to Legislative Rule Making Review Committee).

5. Control stream water withdrawals and fracking fluid disclosures. (Introduced in 2010 Legislative Session. Controls recommended by Mon River Water Quality Forums in fall of 2010).

6. Amend the State Tax Code to permit passage of municipal excess levies by 50% rather than 60%. (Requested by Resolution of the City of Fairmont and Endorsed by the Municipal League).  

Preliminary Profile for Each Priority

1. AMENDING THE STATE CODE AS IT PERTAINS TO THE STATE FIRE CODE (29-3-5) – Different environments call for different interpretations in order to protect citizen interests. For example, the City of Morgantown has the largest percentage of rental housing of any city in West Virginia (70%). In order to protect owner-occupied housing in R-1 and R-1-A zoning areas, the city has implemented standards for occupancy and a definition of a family which is consistent with the ICC Codes but inconsistent with the State Fire Code. It has also implemented certain standards which are more stringent than the State Fire Code enacted July 1, 2010.

In order to permit cities to address issues which pertain to high percentages of rental housing effectively, it is requested that Section 29-3-5c be amended at the end paragraph © to read:

“…In any question, the decision of the State fire Commission determines the relative priority of any such state law, county or municipal ordinance or regulation of any agency thereof and determines compliance with state fire rules by officials of the state, counties, municipalities and political subdivisions of the state, provided that county or municipal governments may define and regulate rental housing occupancy through the use of local zoning, building or fire codes. 

2. AUTHORIZE MUNICIPALITIESTO TO CONTROL ISSUANCE AND OVERSIGHT OF SOLID WASTE COLLECTION CONTRACTS WITHOUT THE VENDERS HAVING THE OPTION OF USING PSC MANAGED COMMON CARRIER AUTHORIZATIONS -   Under the present system the PSC can issue dual “contract carrier” and ”common carrier “ status for solid waste services in a community. Under the contract carrier system, a city can negotiate and manage the contract(s) for city-wide trash and recycling services. Under the common carrier system, a vender applies directly to the PSC for the exclusive right to provide trash collection services in a district without the participation or oversight of local government. Individual citizen concerns are directed to the State PSC offices in Charleston.

Often solid waste collection companies apply for both contract and common carrier statuses – as has been the case in Morgantown. Should a city become dissatisfied with the contract fulfillment based on local responses and decide to discontinue the contact with a solid waste service provider, the solid waste service provider company can simply switch over to a common carrier status under PSC oversight and leave municipal government out of solid waste planning and management. In a class II city such as Morgantown this situation or the threat of such a situation is untenable. 

A responsible city must be able to control the solid waste service arrangements for its entire population. Contractual relationships are essential to responsive quality control, local ownership of problem solving, and making responsive steps forward toward increasing recycling, reducing landfill replacement costs and responding to local public awareness of needs for public education, reducing costs, and toxic waste management.

H.B. 4385 Marshall, Beach, Fleischauer and Shook, which would have affected change in PSC control of solid waste collection and taxi services, died in the Political Subdivisions Committee in 2010.

3. AUTHORIZE THE PSC TO HAVE THE OPTION OF TRANSFERRING RESPONSIBILITY FOR POLICING CERTIFIED TAXI CAB COMPANIES COMPLIANCE WITH PSC STANDARDS TO MUNICIPALITIES WITH CODE ENFORCEMENT DEPARTMENTS. In response to requests for more comprehensive and competitive taxi services to meet the increased daytime, nighttime and special event needs of university communities, local leaders are working to reduce traffic congestion by increasing use of public transportation - both public and commercial sponsored – as well as to increase mobility and accessibility for high concentrations of persons not owing vehicles or needing transportation services to special events. Present levels of service have been reported over several years to be ineffective in consistently meeting both sufficiency standards and quality of service needs.   

4. SET STANDARDS FOR IN-STREAM LEVELS OF TDS AT 500 PPM

and

5. CONTROL STREAM WATER WITHDRAWALS AND DISCLOSURES OF CHEMICALS USED IN FRACKING FLUIDS  

Both #4 and 5 have been priorities for the City of Morgantown since January 2009. At present the DEP has presented proposed rules for compliance with the 500 ppm TDS standard (EPA - secondary drinking water standard) as well as controlling by permits major withdrawals of water from streams and disclosures of chemicals used in drilling.

At present there are two competing bills being introduced in the legislature, and according to the new governor, environmental issues are likely to receive primary attention in the 2011 legislative session. 

All streams in WV are potential drinking water for all West Virginians. In one radio debate between senate candidates, one candidate stated that a level of 1,500 ppm would be acceptable. It is unlikely that any family would want to drink, cook, bathe or run a washing machine using water with such a high TDS level. Dirty water is expensive water, and TDS removal is only done by expensive evaporation technology – which we do not have nor would want to afford for a municipal water supply. The following is a position taken on the matter by the thirteen Monongahela Area Watersheds associations at a November 2010 forum:

The WV/PA Monongahela Area Watersheds Compact herewith endorses and promotes the adoption and implementation of the new Water Quality Standards of the WV Department of Environmental Protection including a 500 mg/L  in-stream standard for all the streams of West Virginia.  This proposed standard has been developed by the State after a systematic study and after public hearings have taken place.  The US EPA has determined that 250 mg/L of chloride results in foul tastes in water supplies, that 250 mg/L of sulfate results in laxative action in drinking water, that loadings of calcium and magnesium result in hard water as well as scale formation in hot-water tanks, pipes, valves, fittings and the like,  that TDS in the 250 to 500 mg/L is sufficiently high to promote electro-chemical corrosion in piping systems, and that high TDS can be detrimental to the health of individuals affected by sodium, chloride, or other species present at elevated concentrations.  Therefore, an in-stream standard of 500 mg/L is necessary for the protection of public water supplies as well as to limit the many adverse effects associated with the public uses of water in our region and the regions downstream in Pennsylvania and in the Ohio valley of West Virginia.

The city council of Pittsburgh has recently voted 9-0 to ban drilling within Pittsburgh. The City of New York has banned all drilling within the watershed of its reservoirs. The Pennsylvania State Police are cracking down or truck drivers carrying overweight and highly repetitive loads of water on PA roads. The EPA is cracking down on rule violations in Wetzel County. 

The rules and laws that we have on the books now are being broken. The WV DEP has 17 inspectors for oil and gas in the state. More enforcement is needed. The industry itself needs to pay its own way. The industry is under-regulated and under taxed. People are mesmerized by the money and not facing up to the serious problems in water quality and water quantity, air quality, and road/infrastructure damaged that need to be addressed to protect the industry from itself.

The Morgantown City Council standards passed by resolution in February 2009 still continue to guide our city in support of legislation. These were as follows:

1) Control of source, schedule, and conditions for water withdrawal; 

2) Disclosure of the exact make-up of fracturing fluids and limitation of 
hazardous chemicals such as benzene and the other hazardous chemicals 
used in drilling operations; 

3) Specification of a water discharge plan detailing treatment, location, 
schedule, and conditions for discharge; 

4) Penalties for non-compliance including revocation of drilling permit; 

5) Establishment of TDS in-stream water quality standards at or below the 
 
EPA secondary drinking water standard of 500 mg/l;  

6) Control of the total of all mining, drilling, and other discharges within the river basins to ensure compliance with the TDS in-stream standard throughout the year, even in periods of low-flow water. 

The legislation supported in the 2010 session was as follows:

· TDS Standards Bill – H.B. 4001 – Fleischauer, Manypenny, Marshall, … Beach, Shook, et al. The bill was introduced to House Government Organization with additional reference to Judiciary. Did not make it out of Government Org.

· Marcellus Shale Gas Drilling Bill – H.B.4513 – Manchin, Beach, Caputo, Fleischauer,…Manypenny, Marshall, et al. Bill establishes requirements a for Marcellus gas drilling operations use of water resources. Bill passed Judiciary in House and then the full House. Sent to Senate Energy, Industry and Mining Committee where it was combined with SB 369 and went through a rewrite of its core section on environmental protections. The bill became a very different document as a result of input by industrial and DEP interests. Marcellus drilling was redefined as “shallow well drilling” which permits capture of whatever gas from surrounding areas to be permitted. 

Wording on protecting the management of in-stream flow was removed as was wording specifically to protect fish and protection of environment. Unclear references to other sections of the code are reported to have replaced the deleted wording, but the references can be cited as ambiguous. The WV Environmental Council and the Mon River Water Forum representatives asked that the bill as changed be killed. The amended bill was killed when the Senate version was returned to the House on Saturday, March 13.

6. AMEND THE STATE TAX CODE TO PERMIT THE PASSAGE OF MUNICIPAL EXCESS LEVIES BY 50% RATHER THAN 60%. The City of Fairmont has passed a resolution requesting the Legislature change the percentage of vote required for the approval of municipal levies. They believe that it would be more consistent to allow municipal levies be able to be passed using the same standards (50%) as levies brought to referendum by boards of education. The WV Municipal League has endorsed this request. The City Council of Morgantown joins in this support.  

Additional Priorities “Under Construction”

1. HOME RULE - Establishing a parallel effort to strengthen the 1968 State provisions for Home Rule.

The present Municipal Home Rule Pilot Program established in the 2008 Legislative Session calls for a performance review of the program by the Joint Committee on Government and Finance to be conducted by July 1, 2013. In that evaluation of the effectiveness of expanded home rule on the participating municipalities, there shall also be a recommendation as to whether expanded home rule should be continued, reduced, expanded or terminated. The report of the committee shall also include a recommendation as to whether any (additional) legislation is necessary. The pilot program is due to terminate on the first day of July, 2014.

Since the development of the Pilot Program there have been parallel efforts to determine what needs to happen in the WV Code to allow current State home rule legislation to be more effective and less vulnerable to judges continuing to make rulings largely determined by Dillon’s Rule. This rule, which limits municipalities to only those actions specifically permitted in a state code, establishes a “one-size-fits-all” legal environment and limits the ability of cities with diverse economies from responding to its particular issues and opportunities. 

West Virginia home rule legislation was passed in 1938 and again in 1969 (Section 7 of WV Code 8-1-7) providing for home rule for municipalities, but court cases (Charleston 1979, Huntington 1984, Burnsville 1991) have effectively challenged the 1969 Code amendments by, in effect, continuing to support a Dillon’s Rule position. Legislators have been reluctant to move away from the simplicity of home rule, and most municipal officials now assume that de facto there is none.

Thus whether the performance evaluation determines whether the Municipal Home Rule Pilot Program has been effective or not, the structural issues for interpreting Section 7 of WV Code 8-1-7 will remain ambiguous unless the section is amended. A proposed amendment to the Code has been prepared by Professor Bob Bastress, a WVU Law School authority on constitutional authority and home rule, and will be reviewed by a committee of the Municipal League before the 2011 legislative session begins.

2. AMEND THE STATE TAX CODE TO AUTHORIZE COUNTIES AND MUNICIPALITIES WITH VOTER APPROVAL TO IMPLEMENT A LOCAL SALES AND USE TAX OPTION PERTAINING TO INFRASTRUCTURE IMPROVEMENT, PUBLIC LAND ACQUISITION, PUBLIC FACILITY ACQUISITION, CONSTRUCTION OR RENOVATION, AND PUBLIC TRANSIT SERVICE ENHANCEMENT – In order to address capital needs and sometimes partner with the state to upgrade local and regional resources, local governments in West Virginia need additional tools beyond the service fee and time restricted excess levies. A voter approved sales and tax is utilized in numerous states to address such needs. The procedures followed are these: 1) a local government proposes a sales and use tax projects or service; 2) the government supports an information campaign to inform the citizens; 3) the citizens vote in a referendum conducted by the city; 4) if approved by 50% of the voting public, the tax is implemented as a supplement to the sales tax already conducted by the State; and 5) when the pre-designated amount is reached, the tax is immediately removed. 

Often local governments designate fractions of the amount of the tax for different purposes. For example, .2.5% may be used for changing transit services to enable services on the half hour; another .5 might be used for a community recreation center; another 1.25 % might be used for walkway or roadway improvements.

3. ADOPTION OF THE COMPLETE 2009 UPDATES TO THE ICC CODE INCLUDING CHAPTER 9 (OR 11) OF THE INTERNATIONAL RESIDENTIAL CODE (Energy Conservation Code – IeCC) - The issues of deliberation in the 2010 Legislative process was determining whether or not the full 2009 requirements were uneconomical for WV builders. Excluded as a result of the hearings were the environmental standards which affect the use of insulation inn the construction of new buildings. Based on testimony in the committee hearings, the contention was that the energy codes would not be in the best interest of builders. The International Energy Conversion Code (IECC) 2009 was not adopted in favor of using IECC 2003. (See WV Code 87-4-4.1.h).

The information that was not available to the committee in deliberation included the following:

· Awareness that the changes in the 2009 energy code will not require use of 2x6 wall construction in order to meet the R standards when proper air sealing/insulation installation is used. (Confirmed by experience in implementation of codes in the State of Ohio).

· The added cost to hit energy star standards/IECC 2009 is 3%.  Increase in market recognized home value is 6-7%.

· The lack of utilization of the 2009 energy codes affects the ISO rating for a municipality or county. (The ISO rating determines the city-wide level of insurance premiums charged by many insurance companies).

It is not clear at this time whether or not the non-compliance by the State will be able to be reversed administratively via communications with the EPA.



